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Brannan Lawsuit continues.  This week’s edition will cover Brannan’s Reply Brief filed on August 28, 2009.  Remember, Brannan’s Motion for Discovery to Complete the Record for Rule 106 Review filed on July 30, 2009, resulted in the County Defendants and Shack West, LLC filing responses to that Motion, and those responses afford Brannan the privilege of filing a Reply Brief.


While yet another lengthy pleading, Brannan’s Reply Brief offers little in new reasoning as to why the Court should allow “discovery for the limited purpose of reconstructing a portion of the record for Rule 106 review of the Gilpin County Commissioners’ decision on the MMRR Quarry.  The portion of the record in question consists of two so-called “executive sessions convened by the Commissioners on June 24, 2008 and July 1, 2008 to discuss the Quarry.”  

“Respondents” is the term used hereinafter to refer to the County Defendants, the City of Black Hawk, and Shack West, LLC.  Brannan used this Reply Brief to present five (5) reasons the Court should allow discovery as though they were new, but by paying close attention, it will be obvious to the reader they reiterate previous reasoning and appear to offer nothing new:
1. The sessions are part of the “evidence in the record before” the Commissioners;

2. The Court has not “held” or “ruled” that the sessions were properly convened as executive sessions; 

3. Legal advice discussed during the “so-called” executive sessions is not privileged; 

4. Discovery is required in this case to complete the record; and

5. Brannan is not requesting a reconsideration of its motion under Colo.R.Civ.P. 206(a)(4)(VI) regarding the timing of its Open Meetings Law claim.  

Reason 1:  Brannan again seeks to show that the executive sessions “were not convened in the manner prescribed by statutes for executive sessions,” citing the official minutes of the public proceedings failing to describe the statutory citation authorizing the executive session, the particular matter to be discussed, special legal question to be addressed by counsel and results of the vote to go into executive session, “if a vote was ever taken.”  Brannan cites no new basis for its statement that, “The question of whether the sessions are part of the record for Rule 106 review is no longer subject to any credible dispute,” but again states as previously, “the record will be incomplete because it will not contain all of the ‘evidence in the record before’ the Commissioners as is required by Colo.R.Civ.P. 106(a)(4)(I).”
Reason 2:  Brannan disputes the argument by the County Defendants and the City of Black Hawk that the Court’s comments on the Joint Status Report (states that the sessions “appeared” to have been properly convened) “could not be interpreted  as a ruling or holding on that issue because the Court specifically left open the option for Brannan and the Wolf Defendants to disagree with the Court’s statement in a future pleading, which they have done in the Motion of August 14, 2009.  Brannan points out Shack West, LLC’s agreement with that explanation.
Reason 3:  Brannan states the County Defendants’ argument that “privileged legal advice discussed in the Executive Sessions is not ‘evidence in the record before the defendant body or officer’ for purposes of CRCP 106 review” because it is based on a false premise – that the sessions were properly convened executive sessions . . . and must be treated as part of the public hearing on the Quarry, and thus subject to discovery because as such, public meetings are not protected by confidentiality.  Brannan stated all case law cited by the County Defendants was not applicable because of the premise in previously cited Gumina, and again stating the assumption that “the sessions have to be treated as open public meetings under the precedent of that case,” contrary to the Court’s ruling on the Executive Sessions.  
Reason 4:  Brannan and the Wolf Defendants continue their claim that the specifics of Gumina dictate that the sessions are public meetings because the Commissioners failed to properly convene them as Executive Sessions, and that “the discussions during those sessions must be included in the record certified to the Court.”  Brannan’s argument that failure to properly convene the Executive Sessions makes them part of the public hearing and “constitute evidence upon which the Commissioners relied in making their decision on the Quarry.”  


Recognition is then offered by Brannan that the sessions cannot be reconstructed by a remand to the County Commissioners to re-hear as there is nothing to re-hear, that the omission in the record is the discussion among the Commissioners and certain County staff during two sessions that were improperly closed to the public.  Brannan states it wants to obtain what was said and discussed during those Executive Sessions, the actual testimony of the individuals present, “in the near term before memories fade with time.”  (Note:  To this writer’s knowledge, the reference to “certain County staff” is new to the discussion as County Attorney Petrock is not county staff.)  

Brannan introduces several new case law precedents, stating its purpose is not to introduce new evidence or explore or develop new claims, but is “taking the steps necessary to ensure that all ‘the evidence before the’ Commissioners is included in the record so the Court can fulfill its obligation under Rule 106.”  Brannan and the Wolf Defendants complain about the “wholesale omissions of a part of the record and are simply taking the steps necessary to ensure ‘that the evidence in the record before the’ Commissioners is complete as required by Colo.R.Civ.P. 1-7(a)(4)(I).”  

Brannan and the Wolf Defendants then seek to discredit County Attorney Jim Petrock’s Affidavit as an inappropriate alternative method because it does not reflect accurately and fully the discussions during the Executive Sessions, and because it cannot be determined if what happened during those sessions is accurately and fully reflected “because the sessions were closed to the public,” claiming “direct testimony of the individuals present is the only way to ensure that the reconstructed record ‘accurately and fully’ reflects the evidence upon which the Commissioners relied.”  
Reason 5:  In this final reason, Brannan attempts to discredit the Respondents’ argument that its current discovery motion has already been acted upon by the Court, and urges a simple comparison of Brannan’s earlier request on the timing of its Open Meetings Law claim and the current Motion for discovery to reconstruct a part of the record demonstrates that this argument has no merit.  

Brannan then contrasts the earlier request to the current Motion:  
· Earlier motion was for discovery, and a trial if necessary, on its Open Meeting Law claim that should proceed in advance of any briefing on the Rule 106 claim.  “The discovery request was limited to Brannan’s claim under the Open Meetings Law that the Commissioners had improperly made a secret decision in ‘private meetings’ which was then rubber-stamped during a public meeting.”

· Current Motion requests discovery “to ensure that the record of the ‘public’ proceeding on the Quarry is complete.  It has nothing to do with the alleged secret decision in private meetings.  The current Motion is a direct result of the Court’s authorization for Brannan and the Wolf Defendants to disagree with the Court’s comment on what ‘appeared’ to be properly convened executive sessions,” . . . The current Motion has nothing in common with Brannan’s earlier request to proceed with the Open Meetings Law claim first.  As such, the Court’s ruling on that earlier request cannot, in good faith, be construed as a ‘review and rejection’ of the current Motion.”  

Brannan concludes its Reply Brief by once again requesting “discovery regarding the so-called ‘executive sessions’ convened by Defendant Gilpin County Commissioners on June 24th and July 1, 2008 in order to complete the record for the Rule 106 review of the Commissioners’ decision on the MMRR Quarry.”  


On December 11, 2009, the Court denied Brannan’s Motion for Discovery!  


Also of note, attorneys for the Wolf Defendants filed an Agreed Motion to Withdraw as Counsel for Defendants Phillip A. Wolf, Trustee of the L.O.C. Trust, Phillip Andrew Wolf and Kathleen Carmen Wolf, and Substitute Said Parties as Pro Se Defendants, which the Court granted on January 20, 2010.  No reason is required for such action and none was provided in the Motion.  Pro Se translates to Mr. Wolf acting as his own attorney.    

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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